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to resolve any ambiguity at the drafting phase by specifi -
cally designating the law that they intend to govern their 
arbitration clause.

The risk of failing to clearly designate the law ap-
plicable to the arbitration agreement in an international 
transaction is especially apparent when dealing with 
actions to compel arbitrations and actions to enforce 
awards. Parties to contracts with multiple laws at play 
may fi nd themselves engaged in a proverbial tug of war 
between various laws. For instance, in defending against 
an action to compel arbitration, a party might rely on 
Article II(3) of the New York Convention and argue that 
the agreement to arbitrate is “null and void, inoperative, 
or incapable of being performed.”6 Similarly, in defend-
ing against an action to enforce an arbitral award, a party 
might rely on Article V(1)(a) of the New York Conven-
tion and assert that the agreement in question is “not 
valid under the law to which the parties have subjected 
it or, failing any indication thereon, under the law of the 
country where the award was made.”7 Without a specifi c 
designation, it is unclear which law the court will rely on 
to resolve such questions. More likely than not, one party 
will advocate for the application of the substantive law of 
the main contract, while the other party will object to that 
reasoning on the basis of the separability presumption 
and/or the New York Convention and contend that the 
arbitration clause should be governed by the law of the 
seat of the arbitration. 

These are just a few examples of the many ways in 
which this issue might arise in practice, and parties and 
their attorneys need to be mindful of these risks when 
drafting their arbitration clauses. Parties may attempt to 
address questions regarding the interpretation of their 
arbitration agreement and attempt to resolve any ambigu-
ity at the drafting phase by specifi cally designating the 
law that they intend to govern their arbitration clause. 
Admittedly, the drafting of an arbitration clause is neither 
done in a vacuum nor with the aid of a crystal ball. Thus, 
parties and their counsel will have to strike an appropri-
ate balance in order to preserve the deal as well as their 
effi cient recourse to arbitration in the event that a dispute 
does arise. 

Striving for Consensus 
In a system that prides itself on promoting effi ciency 

and predictability for its users, the lack of consensus over 
how to resolve the question of which law governs an 
arbitration agreement contained within a highly complex 
international contract undoubtedly warrants consider-

Introduction
Parties employ international arbitration for a num-

ber of reasons, including effi ciency, neutrality, enhanced 
control over the process, the expertise of the arbitrators, 
and the enforceability of the award. However, these 
advantages may be severely compromised if an arbitra-
tion clause is poorly drafted and the parties subsequently 
become embroiled in a lengthy and costly legal battle 
over an issue that relates to the existence, validity, effect, 
construction, or discharge of the agreement to arbitrate.1 
Importantly, “whether the arbitration agreement is valid 
or not, under the law applicable to it, will have a bear-
ing on whether the dispute can be referred to arbitration, 
whether court proceedings can be halted, and whether 
the resulting award is enforceable.”2

”In a system that prides itself on 
promoting efficiency and predictability 
for its users, the lack of consensus over 
how to resolve the question of which 
law governs an arbitration agreement 
contained within a highly complex 
international contract undoubtedly 
warrants consideration.” 

As a creature of contract, the arbitration agreement 
forms the necessary entryway into arbitration by provid-
ing the requisite consent of the parties to fi nal adjudica-
tion by an arbitral tribunal.3 Although parties generally 
designate a choice of law clause (the substantive law 
governing the main contract) and a seat of arbitration 
(the procedural law of the arbitration), they typically do 
not specify the law that will govern the arbitration agree-
ment.4 While it was often thought that this level of speci-
fi city was not necessary,5 recent developments indicate 
otherwise. Indeed, it has become quite clear that there 
is simply no international consensus on how to resolve 
questions relating to which law should govern the arbi-
tration agreement in the absence of a clear designation by 
the parties. In light of the increasing complexity of mat-
ters governed by international arbitration, these concerns 
are especially pronounced when multiple jurisdictions 
are involved, (e.g., Country X is chosen as the seat of arbi-
tration and the law of Country Y is chosen as the govern-
ing law of the main contract). In such situations, parties 
should consider whether a confl ict may arise with respect 
to the laws of Country X and Country Y in relation to the 
interpretation of their arbitration agreement and attempt 
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ciple gives effect to the parties’ overriding intention that 
their international arbitration agreement will be valid and 
effective, regardless of the jurisdictional and choice-of-law 
complexities that attend other international contracts.”18

Recent Decisions
Over the last few years, courts in various jurisdictions 

have grappled with this issue. Of the recent decisions, 
the most well-known is that of Sulamérica v. Enesa, which 
involved an insurance dispute between Sulamérica, the 
insurer, and Enesa Engenharia, the insured, over claims 
related to the construction of the Jirau Greenfi eld Hydro 
Project, a hydroelectric generating plant in Brazil.19 When 
the insured made claims under the policies, the insurer 
responded by fi ling an arbitration proceeding in London 
and sought a declaration of non-liability.20 The insured, on 
the other hand, fi led an action in Brazilian court.21 The in-
surer subsequently sought an injunction from the English 
Commercial Court in order to restrain the insured from 
proceeding with its action in Brazilian court. The English 
Commercial Court granted the injunction to the insurer, 
and the insured appealed. The insurance policies at issue 
provided for arbitration in London under ARIAS Arbitra-
tion Rules, contained a choice of Brazilian law as the sub-
stantive law, and a clause which subjected “[a]ny disputes 
arising under, out of or in connection with this Policy … 
to the exclusive jurisdiction of the courts of Brazil.”22 

The English High Court was tasked with determin-
ing which law should govern the arbitration clause. It 
started its analysis with the rebuttable presumption that 
the parties’ express choice of the substantive law of the 
main contract was also intended to govern the arbitration 
agreement: 

It has long been recognised that in 
principle the proper law of an arbitra-
tion agreement which itself forms part 
of a substantive contract may differ from 
that of the contract as a whole, but it is 
probably fair to start from the assump-
tion that, in the absence of any indication 
to the contrary, the parties intended the 
whole of their relationship to be governed 
by the same system of law. It is common 
for parties to make an express choice of 
law to govern their contract, but unusual 
for them to make an express choice of the 
law to govern any arbitration agreement 
contained within it; and where they have 
not done so, the natural inference is that 
they intended the proper law chosen to 
govern the substantive contract also to 
govern the agreement to arbitrate.23 

However, noting that English courts have also held that 
the designation of an arbitral seat can be an important in-
dicator that the parties intended a different law to govern 

ation. Commentators have posited that as many as nine 
different approaches exist to resolve the choice of law 
analysis relating to the arbitration agreement.8 Without a 
clear designation by the parties, uncertainty abounds as 
no single approach has been adopted by courts, arbitra-
tors, or commentators. 

An “[a]nalysis of the choice of the law governing 
an international arbitration agreement begins with the 
separability [or severability] presumption.”9 Essentially, 
this doctrine distinguishes the arbitration agreement 
from the main underlying contract and provides that 
the arbitration agreement “can stand on its own valid-
ity even if the underlying contract falls away.”10 In other 
words, this doctrine contemplates two separate and dis-
tinct agreements contained within a single contract. As a 
result, when multiple laws are involved, the separability 
presumption may be relied upon to support the applica-
tion of one law to the main contract and another law to 
the arbitration agreement.11 

Consistent with this approach, Articles II and V of 
the New York Convention have been interpreted to “rest 
on the premise that the international arbitration agree-
ment is a separable contract, subject to a specialized and 
sui generis international legal regime, not applicable to 
other contracts.”12 Although Article II of the [New York] 
Convention does not expressly prescribe a choice-of-law 
rule, “[it] set[s] forth substantive international rules of 
presumptive substantive validity, directly applicable to 
(and only to) international arbitration agreements…[and] 
prescribe[s] specialized international rules of formal 
validity, also applicable only to international arbitration 
agreements.”13 Article V(1)(a) of the New York Conven-
tion provides that “[r]ecognition and enforcement of the 
award may be refused…[if] the said agreement is not 
valid under the law to which the parties have subjected 
it or, failing any indication thereon, under the law of the 
country where the award was made.”14 

According to Gary Born, “Article V(1)(a) of the New 
York Convention contemplates that the parties may select 
a particular law to govern only their arbitration agree-
ment (‘the law to which the parties have subjected it’) 
and establishes a specialized choice-of-law rule provid-
ing that, where the parties have not explicitly or implic-
itly selected a law to govern their arbitration clause, that 
provision will be governed by ‘the law of the country 
where the award was made [presumably the law of the 
seat].’”15 Moreover, the presumptive validity of an arbi-
tration agreement, enshrined within Article II(3) of the 
New York Convention, may also be relied upon in order 
to prevent the application of parochial rules that might 
somehow circumvent or invalidate the parties’ arbitra-
tion agreement.16 

Support has also emerged for the application of a 
validation principle that embraces the pro-arbitration 
objectives of the New York Convention.17 “[T]his prin-
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However, what if the Sulamérica test was not intended 
to be measured that way, but rather was meant to operate 
as a vehicle to enable adjudicators to embrace a pro-vali-
dation or pro-arbitration approach?37 When viewed from 
this backdrop, the Sulamérica test not only provides guid-
ance, but it affords adjudicators with the fl exibility neces-
sary to promote the consistent enforcement of arbitration 
agreements. Such an approach would comport with the 
pro-arbitration goals of the New York Convention and 
would promote consistency amongst all jurisdictions.38

Institutional Perspective
From the standpoint of the world’s leading arbitral 

institutions, varying approaches exist to determine the 
law applicable to the arbitration agreement, ranging from 
pointing to the law of the seat as controlling,39 to defer-
ring to the arbitrators to either apply the law with the 
closest connection,40 or to applying the law which the 
arbitrator fi nds most appropriate.41 

It bears noting that the Hong Kong International 
Arbitration Centre (“HKIAC”) has not only addressed 
this issue in its 2013 amendments to its Administered 
Arbitration Rules, but has also revised its model arbitra-
tion clause to now include a provision, which states that 
“[t]he law of this arbitration clause shall be…(Hong Kong 
law).”42 Parties are advised by the HKIAC that the inclu-
sion of this provision is optional, but “should be included 
particularly where the law of the substantive contract and 
the law of the seat are different.”43 To date, the HKIAC is 
the only institution to have provided for such a provision 
in its model arbitration clause.

Conclusion
Even though some decisions over the last few years 

have highlighted the problems that arise when parties 
omit an express designation of the law applicable to the 
arbitration agreement, the situation is not utterly hope-
less. Parties can enjoy some modicum of comfort from 
the fact that adjudicators seized with this issue will often 
do their best to effectuate the parties’ intent to arbitrate 
as memorialized in their arbitration agreement. Relying 
upon the New York Convention’s pro-arbitration objec-
tives, the focus seems to have shifted away from the tug 
of war over whether to apply the law of the seat or the 
governing law of the main contract. Instead, the courts 
seem to increasingly embrace a validation or pro-arbitra-
tion approach, in which the emphasis is on preserving 
and enforcing the parties’ arbitration agreement. Even so, 
the court’s involvement will certainly come at a signifi -
cant cost. While the designation of a law applicable to the 
arbitration agreement may not be appropriate in every 
situation, at a minimum, a preliminary analysis should 
be undertaken at the drafting stage in an effort to under-
stand the potential interplay between the various laws 
involved and to proactively manage any anticipated risks.

their arbitration agreement,24 the Sulamérica court applied 
a three-part test seeking to evaluate whether: (1) an ex-
press designation as to the law governing the arbitration 
agreement had been made; (2) an implied choice existed; 
or (3) in the absence of any choice, which law would have 
the closest and most real connection to the arbitration 
agreement.25 Having found that neither an express nor an 
implied choice had been made by the parties,26 the court 
ultimately held that the law possessing the closest and 
most real connection with the arbitration agreement was 
the law of the seat since this is where the “supporting and 
supervisory jurisdiction necessary to ensure that the pro-
cedure is effective” would take place.27 

What is curious about Sulamérica is that it involved 
Brazilian parties, a dispute that arose in Brazil, a sub-
stantive choice of Brazilian law as the governing law of 
the main contract, and confl icting clauses, one of which 
provided for arbitration in London under ARIAS Arbitra-
tion Rules,28 and another which provided for the exclu-
sive jurisdiction of the courts of Brazil.29 Nonetheless, the 
Court through the application of its three-part test found 
that English Law was the law with closest and most real 
connection to the dispute and should thus govern the is-
sues pertaining to the arbitration agreement. 

While this may seem odd at fi rst, a closer analysis 
reveals that the Court may have been “motivated by a 
desire to uphold the validity of the arbitration agree-
ment and to ‘save’ the arbitration agreement from the 
law governing the underlying contract which threatened 
its existence.”30 “[B]y applying the law of the seat, [the 
Sulamérica Court] saved the arbitration agreement from 
the purported rule under Brazilian law that the arbitra-
tion agreement could only be invoked with the insurer’s 
consent.”31 Interestingly, “in all the prior cases in which 
the English courts held that the law of the seat was appli-
cable to the arbitration agreement rather than the law of 
the underlying contract, the courts avoided the purported 
invalidity that would have affected the arbitration agree-
ment at the behest of the law governing the underlying 
contract.”32 The justifi cation for such a pro-arbitration or 
validation approach is that it preserves the parties’ inten-
tions and objectives to arbitrate. 

Although a thorough analysis of Sulamérica and its 
progeny including Arsanovia,33 Habas,34 and FirstLink35 is 
beyond the scope of this article, it is useful to note that 
these cases have demonstrated that the Sulamérica test 
may not be as straightforward or as predictable as one 
would have initially hoped. This is especially true if one 
assesses consistency from the perspective of whether the 
law of the seat or the substantive law of the main contract 
is applied. Firstlink is particularly noteworthy in this 
regard because, although the High Court of Singapore 
adopted the three-part test as set forth in Sulamérica, it ex-
pressly rejected the English Court’s rebuttable presump-
tion that a choice of substantive law was also intended to 
govern the arbitration agreement.36 
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OF APPLICATION OF THE NEW YORK CONVENTION, ICCA CONGRESS 
SERIES, 1998 Paris Volume 9 (Kluwer, 1999), 263 (“[s]everability 
should thus be limited to those situations in which refusal to give 
effect to the clause, through a sort of solidarity with the rest of the 
agreement, would prevent arbitration of the issues that the parties 
intended to be resolved by the arbitration.”). But cf., Ashford, 
supra n. 1 at 471 (suggesting that such a limited interpretation is 
“so counter to modern orthodoxy on separability that it has little 
future”).

12. Born, supra n. 8 at 477.

13. Id.

14. The New York Convention, supra n. 6. Although subtle distinctions 
exist, the law of the seat of the arbitration is usually treated 
synonymously with the law where the award was made/
rendered. See A.J. van den Berg, THE NEW YORK ARBITRATION 
CONVENTION OF 1958 (1981), 295. In the absence of a choice of law 
by the parties, Article V(1)(a) has been interpreted to support a 
default choice of law in favor of the law where the award was 
made. See Pierre Mayer, supra n. 11 at 266, n. 13 (stating that the 
situation is “somewhat less clear when the agreement contains a 
choice of law clause” yet noting that commentators like A.J. van 
den Berg have found “[i]n favour of applying the law of the place 
where the award was rendered even when the contract contains 
a choice of law clause” (internal citation omitted). See also Julian 
D. M. Lew, The Law Applicable to the Form and Substance of the 
Arbitration Clause, ICCA CONGRESS SERIES NO. 9, IMPROVING THE 
EFFICIENCY OF ARBITRATION AGREEMENTS AND AWARDS: 40 YEARS 
OF APPLICATION OF THE NEW YORK CONVENTION (Kluwer, 1999) 
(advocating that Article V(1)(a) may be the key to determining the 
law applicable to the arbitration agreement), 144.

15. Born, supra n. 8 at 476.

16. Id.

17. Id. at 1318.

18. Id. at 493.

19. Sulamerica v. Enesa Engenharia, [2012] EWCA Civ 638.

20. Id. 

21. Id.

22. Id.

23. Id.

24. Id. (citing Black Clawson International Ltd. v Papierwerke Waldhof-
Aschaffenburg AG [1982] 2 Lloyd’s Rep. 446 and Sonatrach Petroleum 
Corp. v Ferrell International Ltd. [2002] 1 All E.R. (Comm) 627). 

25. Id.

26. Id. Both parties conceded that no express choice of law relevant to 
the arbitration agreement existed. The court held that no implied 
choice of law existed, although there were powerful indicators 
that could support such a conclusion, because (1) “the choice of 
another country as the seat of the arbitration inevitably imports an 
acceptance that the law of that country relating to the conduct and 
supervision of arbitrations will apply to the proceedings,” and (2) 
“The possible existence of a rule of Brazilian law which would 
undermine that position tends to suggest that the parties did not 
intend the arbitration agreement to be governed by that system of 
law.”

27. Id.

28. The reinsurers were not Brazilian.

29. Id.

30. A concern existed that if Brazilian law had been applied to the 
arbitration agreement, it would have invalidated the arbitration 
agreement. Pearson, supra n. 2 at 123-24. “Before the Court of 
Appeal, Enesa argued that it was not bound to arbitrate because 
the arbitration agreement was governed by the law of Brazil, 
pursuant to which the arbitration agreement could only be 
invoked with its consent.” Id. at 115. Sulamérica relied on the 
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